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VALLEY CLEAN ENERGY ALLIANCE 
 

Staff Report – Item 5 

 
TO:   Valley Clean Energy Alliance Board of Directors  
 
FROM:  Mitch Sears, Sustainability Manager, City of Davis 
  Eric May, Senior Deputy County Counsel, Acting Co-General Counsel for VCEA 
 
SUBJECT: Transfer of LEAN Contract from City of Davis to VCEA 
 
DATE:   January 17, 2017 
              
 
RECOMMENDATION:  

 
1. Approve Agreement to Assign Contract transferring the existing LEAN Energy contract to 

provide CCE formation services from the City of Davis to VCEA and authorize the VCEA 
Board Chair to sign the Agreement. 

 
BACKGROUND & DISCUSSION:  
In September 2016 the City of Davis entered into a contract with LEAN Energy to provide 
support services for the formation of a local CCE program.  The City maintained its contract with 
LEAN Energy during the VCEA JPA formation stage with the understanding that the contract 
would be transferred to VCEA once the JPA was established.  This transfer would occur with no 
interruption of services currently being provided by LEAN Energy.  Approximately $38,000 
remains on the original $75,000 contract.  The remaining contract amount would be funded 
through VCEA’s start-up budget of $1 million dollars jointly loaned to VCEA by Yolo County and 
the City of Davis; no direct expenditures of the start-up budget have been made to date.    
 
The attached Agreement to Assign would transfer the obligations and responsibilities of the 
original contract to VCEA.  LEAN’s specific work tasks are included in the original contract that is 
attached to the Agreement to Assign (Exhibit A).  The Agreement was drafted by VCEA legal 
counsel in coordination with the Davis City Attorney.  If approved by the VCEA Board, the 
Agreement to Assign would be considered by the Davis City Council in late April/early May.    
 
Attachment 
Agreement to Assign Contract 
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AGREEMENT TO ASSIGN CONTRACT 

THIS AGREEMENT is made and entered into this 11th day of April, 2017, by and 

between the CITY OF DAVIS, a municipal corporation existing under the laws of the State of 

California, hereinafter referred to as “City”; the VALLEY CLEAN ENERGY ALLIANCE, a 

joint power authority existing under the laws of the State of California, hereinafter referred to as 

“VCEA”; and Local Energy Aggregation Network, a California Corporation, hereinafter referred 

to as “Consultant.” 

RECITALS 

WHEREAS, the City and Consultant entered into a contract on or about September 13, 

2106 (“Original Agreement”), attached hereto as Exhibit A, whereby City engaged Consultant to 

render services in connection with the Davis Community Choice Energy (CCE) project 

(“Project”). 

WHEREAS, the City and the County of Yolo joined to create VCEA, a CCE Joint 

Powers Agency (JPA) for the purposes of forming and operating a local CCE program. 

WHEREAS, the Original Agreement included a provision allowing the transfer of the 

agreement to such a JPA upon mutual written agreement by the City and Consultant, which read: 

6.2 Assignment; Successors.  Upon mutual written consent, the City 

and Consultant may assign this agreement and its obligations to a Joint 

Powers Agency formed for the purpose of forming and operating a 

CCE program.  Otherwise, Consultant shall not assign any of its rights 

nor transfer any of its obligations under this Agreement without the 

prior written consent of the City.  Any attempt to so assign or so 

transfer without such consent shall be void and without legal effect and 

shall constitute grounds for termination.  All representations, covenants 

and warranties set forth in this Agreement, by or on behalf of, or for the 

benefit of any or all of the parties hereto, shall be binding upon and 

inure to the benefit of such party, its successors and assigns.   

WHEREAS, City and Consultant wish hereby to assign City’s rights and obligations 

under the Original Agreement to VCEA, and VCEA wishes to accept such assignment. 

Attachment 1
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NOW, THEREFORE, City, VCEA, and Consultant agree as follows: 

1. ASSIGNMENT. 

1.1 Pursuant to Paragraph 6.2 of the Original Agreement, the City assigns the Original 

Agreement to VCEA.  VCEA accepts, and Consultant consents to such assignment. All 

representations, covenants, and warranties set forth in the Original Agreement, by or on behalf 

of, or for the benefit of the City, shall be binding upon and inure to the benefit of VCEA.  All 

representations, covenants, and warranties set forth in the Original Agreement, by or on behalf 

of, or for the benefit of Consultant, shall continue to be binding upon and inure to the benefit of 

Consultant.   

2. FURTHER AMENDMENTS TO ORIGINAL AGREEMENT. 

Change from City to VCEA: 

Every reference to “City” in the Original Agreement shall be replaced by “VCEA.” 

Paragraph 2.1 of the Original Agreement is hereby amended as follows: 

2.1 VCEA’s Representative.  VCEA hereby designates the City Manager VCEA CEO to 

act as its representative for the performance of this Agreement.  The City Manager VCEA CEO 

shall have the power to act on behalf of VCEA for all purposes under this Agreement.  VCEA 

hereby designates Mitch Sears as the “Project Manager,” who shall supervise the progress and 

day-to-day performance of this Agreement. VCEA, at its discretion, may change the person 

designed as Project Manager  as VCEA moves forward to employ a CEO and, potentially, other 

staff.   

Paragraph 6.3 of the Original Agreement is hereby amended as follows: 

6.3  Indemnification. 

6.3.1 Indemnity.  To the fullest extent permitted by law, Consultant shall defend, 

indemnify and hold the VCEA, its JPA members (as may change from time to time), 

directors, officials, officers, employees, volunteers and agents free and harmless from any and all 

claims, demands, causes of action, costs, expenses, liability, loss, damage or injury of any kind, 
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in law or equity, to property or persons, including wrongful death, in any manner to the extent 

arising out of, pertaining to, or incident to any alleged acts, errors or omissions of Consultant, its 

officials, officers, employees, subcontractors, consultants or agents in connection with the 

performance of the Consultant’s Services the Project or this Agreement, including without 

limitation the payment of all consequential damages, expert witness fees and reasonable 

attorneys fees and other related costs and expenses, other than to the extent caused by the 

negligence or willful misconduct of any Indemnified Party.  Notwithstanding the foregoing, to 

the extent Consultant’s Services are subject to Civil Code Section 2782.8, the above defense and 

indemnity obligations shall be limited, to the extent required by Civil Code Section 2782.8, to 

claims that arise out of, pertain to, or relate to the negligence, recklessness, or willful misconduct 

of the Consultant. 

6.3.2. Additional Indemnity Obligations.  Consultant shall defend, with counsel 

reasonably approved by VCEA and at Consultant’s own cost, expense and risk, any and all 

claims, suits, actions or other proceedings of every kind covered by Section 6.3.1 that may be 

brought or instituted against VCEA or its JPA members (as may change from time to time) 

directors, officials, officers, employees, volunteers and agents.  Consultant shall pay and satisfy 

any judgment, award or decree that may be rendered against the VCEA or its JPA members (as 

may change from time to time), directors, officials, officers, employees, volunteers and agents 

as part of any such claim, suit, action or other proceeding.  Consultant shall also reimburse 

VCEA for the cost of any settlement paid by VEA or its JPA members (as may change from 

time to time), directors, officials, officers, employees, agents or volunteers as part of any such 

claim, suit, action or other proceeding.  VCEA shall not enter into any settlement for any claim, 

suit, action or other proceeding without the prior written approval of Consultant.  Such 

reimbursement shall include payment for VCEA’s attorneys’ fees and costs, including expert 

witness fees.  Consultant shall reimburse VCEA and its JPA members (as may change from 

time to time), directors, officials, officers, employees, agents, and/or volunteers, for any and all 

reasonable legal expenses and costs incurred by each of them in connection therewith or in 

enforcing the indemnity herein provided.   

6.3.3 Survival of Obligation.  Consultant’s obligation to indemnify shall survive 

expiration or termination of this Agreement, and shall not be restricted to insurance proceeds, if 
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any, received by the VCEA, its JPA members (as may change from time to time), directors, 

officials officers, employees, agents, or volunteers. 

3. MISCELLANEOUS. 

3.1 Counterparts.  This Agreement may be signed in counterparts, each of which shall 

constitute an original. 

3.2 Entirety of Agreement.  The Original Agreement, as modified by this Agreement, 

contains the entire agreement of the City, VCEA, and Consultant with respect to the subject 

matter hereof, and no other agreement, statement or promise made by any party, or to any 

employee, officer or agent of any party, which is not contained in this Agreement, shall be 

binding or valid.   

[Signatures on following page] 
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IN WITNESS WHEREOF, the City, VCEA, and Consultant have entered into this 

Agreement as of the date first stated above. 

CITY OF DAVIS 

By: ___________________ 

Its:  ___________________ 

Date: __________________ 

Approved as to Form: 

___________________ 

Harriet A. Steiner 

City Attorney 

 

 

LOCAL ENERGY AGGREGATION NETWORK  

By: ___________________ 

Its:  ___________________ 

Date: __________________ 

 

 

VALLEY CLEAN ENERGY ALLIANCE 

By: ___________________ 

Its:  ___________________ 

Date: __________________ 

Approved as to Form: 

___________________ 

Eric May 

Senior Deputy County Counsel 

Acting Co-General Counsel for VCEA 
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EXHIBIT A 
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