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(vi) Scheduling Coordinator. Review, modify, and approve by a Normal 
Vote a recommendation to the CCP Board regarding the selection of a Scheduling Coordinator 
and the form of the Scheduling Coordinator Services Agreement, including any amendments 
thereto.  Such Scheduling Coordinator Services Agreement shall: (i) require that the scheduling 
and dispatch of the Project is in accordance with the criteria set forth in Exhibit C of the 
Coordinated Operations Agreement; (ii) include the Scheduling Coordinator responsibilities 
specified in Exhibit D of the Coordinated Operations Agreement; and (iii) address requirements 
relating to CAISO settlements, the Operating Restrictions, and communications and reporting 
from the Scheduling Coordinator to the Project Participants. 

(c) Actions Delegated to the Project Committee by this Agreement Subject to 
a Unanimous Vote.  

(i) Project Design. Review, modify, and approve by a Unanimous Vote 
any recommendations to the Project Developer on the design of the Project.   

(ii)  Extension of Guaranteed Construction Start Date and Guaranteed 
Commercial Operation Date. Review and confirm that requirements of Exhibit B of the ESSA 
have been satisfied, such that the Guaranteed Construction Start Date and/or Guaranteed 
Commercial Operation Date has been extended.   

(iii)  Event of Default. Direct CCP to exercise its rights under the ESSA 
if an Event of Default has occurred under Section 11.1 of the ESSA or under the Scheduling 
Coordinator Services Agreement. 

(d) Actions Delegated to the Project Committee by this Agreement Subject to 
a Normal Vote.  

(i) Make recommendations to the CCP Manager, the CCP Board, the 
Project Participants or to the Project Developer, as appropriate, with respect to the development, 
operation, and ongoing administration of the Project. 

(ii)  Review, develop, and, if appropriate, modify and approve rules, 
procedures, and protocols for the administration of the Project, including rules, procedures, and 
protocols for the management of the costs of the Facility and the scheduling, handling, tagging, 
dispatching, and crediting of the Product, the handling and crediting of Environmental Attributes 
associated with the Facility and the control and use of the Facility. 

(iii)  Review, develop, and, if  appropriate, modify rules, procedures, and 
protocols for the monitoring, inspection, and the exercise of due diligence activities relating to the 
operation of the Facility. 

(iv) Review, and, if appropriate, modify or otherwise act upon, the form 
or content of any written statistical, administrative, or operational reports, Facility-related data and 
storage information, technical information, facility reliability data, transmission information, 
forecasting, scheduling, dispatching, tagging, parking, firming, exchanging, balancing, movement, 
or other delivery information, and similar information and records, or matters pertaining to the 
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Party further agrees that, for all purposes of this Agreement, each Party waives and agrees not to 
assert the applicability of the provisions of 11 U.S.C. § 366 in any Bankruptcy proceeding wherein 
such Party is a debtor. In any such proceeding, each Party further waives the right to assert that the 
other Party is a provider of last resort to the extent such term relates to 11 U.S.C. §366 or another 
provision of 11 U.S.C. § 101-1532.  

17.9. City of San Francisco Standard Provisions. 

(a) False Claims. Pursuant to San Francisco Administrative Code § 21.35, any 
Party to this Agreement who submits a false claim shall be liable to the City and County of San 
Francisco for the statutory penalties set forth in that section. A Party will be deemed to have 
submitted a false claim to the City and County of San Francisco if the Party: (a) knowingly presents 
or causes to be presented to an officer or employee of the City and County of San Francisco a false 
claim or request for payment or approval; (b) knowingly makes, uses, or causes to be made or used 
a false record or statement to get a false claim paid or approved by the City and County of San 
Francisco; (c) conspires to defraud the City and County of San Francisco by getting a false claim 
allowed or paid by the City and County of San Francisco; (d) knowingly makes, uses, or causes to 
be made or used a false record or statement to conceal, avoid, or decrease an obligation to pay or 
transmit money or property to the City and County of San Francisco; or (e) is a beneficiary of an 
inadvertent submission of a false claim to the City and County of San Francisco, subsequently 
discovers the falsity of the claim, and fails to disclose the false claim to the City and County of 
San Francisco within a reasonable time after discovery of the false claim. 

(b) Political Activity . In performing its responsibilities under this Agreement, 
CCP shall comply with San Francisco Administrative Code Chapter 12G, which prohibits funds 
appropriated by the City and County of San Francisco for this Agreement from being expended to 
participate in, support, or attempt to influence any political campaign for a candidate or for a ballot 
measure. 

(c) Non-discrimination Requirements. 

(i) Non-discrimination in Contracts.  CCP shall comply with the 
provisions of Chapters 12B and 12C of the San Francisco Administrative Code. CCP shall 
incorporate by reference in all subcontracts the provisions of Sections12B.2(a), 12B.2(c)-(k), and 
12C.3 of the San Francisco Administrative Code and shall require all subcontractors to comply 
with such provisions.  CCP is subject to the enforcement and penalty provisions in Chapters 12B 
and 12C. 

(ii)  Non-discrimination in the Provision of Employee Benefits. San 
Francisco Administrative Code 12B.2. CCP does not as of the date of this Agreement, and will not 
during the term of this Agreement, in any of its operations in San Francisco, on real property 
owned by San Francisco, or where work is being performed for the City elsewhere in the United 
States, discriminate in the provision of employee benefits between employees with domestic 
partners and employees with spouses and/or between the domestic partners and spouses of such 
employees, subject to the conditions set forth in San Francisco Administrative Code Section 12B.2. 







 

 

44 

 IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as 
of the Effective Date. 

 

California Community Power 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
 

Clean Power San Francisco 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
 

Redwood Coast Energy Authority 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
 

San José Clean Energy 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
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Silicon Valley Clean Energy 
 
By:                                                      

Name:   
Title:   
  
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
 

Sonoma Clean Power 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
 

Valley Clean Energy 
 
By:                                                      

Name:   
Title:   
 
Approved as to form by Counsel 
 
By:                                                      

Name:   
Title:   
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EXHIBIT A  
 

NOTICES 

 

Party All Notices Invoices 

California 
Community Power 

California Community Power 

Tim Haines 
____________________ 
____________________ 
timhaines@powergridsymmetry
.com 

 

Clean Power San 
Francisco 

Clean Power San Francisco  

Barbara Hale, Assistant General 
Manager, Power  
San Francisco Public Utilities 
Commission 
525 Golden Gate Ave, 13th 
Floor 
San Francisco, CA 94102 
bhale@sfwater.org 

 

Redwood Coast 
Energy Authority  

Redwood Coast Energy 
Authority  

Matthew Marshall, CEO 
Redwood Coast Energy 
Authority 
633 3rd Street 
Eureka, CA 95501 
mmarshall@redwoodenergy.org 

 

San José Clean 
Energy 

San José Clean Energy 

Lori Mitchell, Director 
cc: Luisa Elkins, Senior Deputy 
City Attorney 
San José Clean Energy 
200 E. Santa Clara Street, 14th 
Floor 
San José, CA 95113 
Lori.Mitchell@sanjoseca.gov 
Luisa.Elkins@sanjoseca.gov 
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Party All Notices Invoices 

Silicon Valley Clean 
Energy 

Silicon Valley Clean Energy 

Girish Balachandran, CEO 
Silicon Valley Clean Energy 
Authority 
333 W. El Camino Real, Suite 
330 
Sunnyvale, CA 94087 
girish@svcleanenergy.org 

 

Sonoma Clean 
Power 

Sonoma Clean Power 

Geof Syphers, CEO 
Sonoma Clean Power 
50 Santa Rosa Avenue, 5th Floor 
Santa Rosa, CA 95404 
gsyphers@sonomacleanpower.o
rg 

 

Valley Clean 
Energy 

Valley Clean Energy 

Gordon Samuel 
Assistant General Manager & 
Director of Power Resource 
604 2nd Street 
Davis, CA 95616 
gordon.samuel@valleycleanene
rgy.org 
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(A) If any individual Project Participant has an Entitlement 
Share exceeding fifty percent (50%), then all actions for which an Alternate Normal Vote is taken 
shall require that the Project Participant with an Entitlement Share exceeding fifty percent (50%) 
plus any other Project Participant vote in the affirmative.  

(B) If no individual Project Participant has an Entitlement Share 
exceeding fifty percent (50%), then all actions for which an Alternate Normal Vote is taken shall 
require an affirmative vote of Project Participants having Entitlement Shares aggregating at least 
fifty -one percent (51%) of the total Entitlement Shares. 
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�³Buyer�  ́has the meaning set forth on the Cover Sheet. 

�³Buyer Default�  ́means any breach or an Event of Default of Buyer. 

�³Buyer Dispatched Test�  ́has the meaning in Section 4.4(c). 

�³Buyer�¶s Indemnified Parties�  ́has the meaning set forth in Section 16.1(a). 

�³Buyer Liability Pass Through Agreement�  ́means the form set forth in Exhibit L.  

�³CAISO�  ́ means the California Independent System Operator Corporation or any 
successor entity performing similar functions. 

�³CAISO Balancing Authority  Area�  ́has the meaning set forth in the CAISO Tariff.  

�³CAISO Certification �  ́means the certification and testing requirements for a storage unit 
set forth in the CAISO Tariff that are applicable to the Facility, including certification and testing 
for all Ancillary Services that the Facility can provide, PMAX, and PMIN associated with such 
storage units, that are applicable to the Facility. 

�³CAISO Charges Invoice�  ́has the meaning set forth in Exhibit D.  

�³CAISO Dispatch�  ́ means any Charging Notice or Discharging Notice given by the 
CAISO to the Facility, whether through ADS, AGC or any successor communication protocol, 
communicating an Ancillary Service Award (as defined in the CAISO Tariff) or directing the 
Facility to charge or discharge at a specific MW rate for a specified period of time or amount of 
MWh. 

�³CAISO Tariff �  ́ means the California Independent System Operator Corporation 
Agreement and Tariff, Business Practice Manuals (BPMs), and Operating Procedures, including 
the rules, protocols, procedures and standards attached thereto, as the same may be amended or 
modified from time-to-time and approved by FERC. 

�³California Renewables Portfolio Standard�  ́ or �³RPS�  ́means the renewable energy 
program and policies established by California State Senate Bills 1038 (2002), 1078 (2002), 107 
(2008), X-1 2 (2011), 350 (2015), and 100 (2018) as codified in, inter alia, California Public 
Utilities Code Sections 399.11 through 399.31 and California Public Resources Code Sections 
25740 through 25751, as such provisions are amended or supplemented from time to time. 

�³Capacity Attribute �  ́means any current or future defined characteristic, certificate, tag, 
credit, or accounting construct associated with the amount of power that the Facility can charge, 
discharge and deliver to the Delivery Point at a particular moment and that can be purchased, sold 
or conveyed under CAISO or CPUC market rules, including Resource Adequacy Benefits. 

�³Capacity Damages�  ́has the meaning set forth in Section 5 of Exhibit B. 

�³Capacity Test�  ́or �³CT�  ́means any test or retest of the Facility to establish the Installed 
Capacity, Effective Capacity, Efficiency Rate or any other test conducted pursuant to Exhibit O. 
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�³CEQA�  ́means the California Environmental Quality Act, as amended or supplemented 
from time to time. 

�³Change in Law�´�� �P�H�D�Q�V�� �W�K�H�� �H�Q�D�F�W�P�H�Q�W���� �D�G�R�S�W�L�R�Q���� �S�U�R�P�X�O�J�D�W�L�R�Q���� �P�R�G�L�I�L�F�D�W�L�R�Q����
suspension, repeal, or judicial determination, after the Effective Date, by any Governmental 
Authority of any Law, including a change in interpretation or enforcement of any existing Law.  

�³Change of Control�  ́means, except in connection with public market transactions of 
equity interests or capital stock of Seller�¶s Ultimate Parent, any circumstance in which Ultimate 
Parent ceases to own, directly or indirectly through one or more intermediate entities, more than 
fifty percent (50%) of the outstanding equity interests in Seller; provided, in calculating ownership 
percentages for all purposes of the foregoing:  

(a) any ownership interest in Seller held by Ultimate Parent indirectly through one or 
more intermediate entities shall not be counted towards Ultimate Parent�¶s ownership interest in 
Seller unless Ultimate Parent directly or indirectly owns more than fifty percent (50%) of the 
outstanding equity interests in each such intermediate entity; and 

(b) ownership interests in Seller owned directly or indirectly by any Lender (including 
any tax equity provider) shall be excluded from the total outstanding equity interests in Seller. 

�³Charging Energy�  ́means the Energy delivered to the Facility pursuant to a Charging 
Notice as measured at the Facility Metering Point by the Facility Meter, as such meter readings 
are adjusted by the CAISO for any applicable Electrical Losses.  

�³Charging Notice�  ́means the operating instruction, and any subsequent updates, given by 
Buyer�¶s SC or the CAISO to Seller, directing the Facility to charge at a specific MW rate for a 
specified period of time or amount of MWh; provided, any such operating instruction shall be in 
accordance with the Operating Restrictions and the CAISO Tariff. Any instruction to charge the 
Facility pursuant to a Buyer Dispatched Test shall be considered a Charging Notice. 

�³Collateral Assignment Agreement�  ́ has the meaning set forth in Section 14.2 and 
substantially in the form attached as Exhibit T. 

�³Commercial Operation�  ́means the condition existing when Seller has fulfilled all of the 
conditions precedent in Section 2.2 of the Agreement and provided Notice of the same to Buyer; 
provided Commercial Operation shall occur no sooner than one hundred eighty (180) days prior 
to the Expected Commercial Operation Date. 

�³Commercial Operation Capacity Test�  ́ means the Capacity Test conducted in 
connection with Commercial Operation of the Facility, including any additional Capacity Test for 
additional capacity installed after the Commercial Operation Date pursuant to Section 5 of Exhibit 
B. 

�³Commercial Operation Date�  ́ or �³COD�  ́ means the date on which Commercial 
Operation is achieved.  
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the Project Participation Share Agreement have been suspended or terminated. 

�³Defaulting Party�  ́has the meaning set forth in Section 11.1(a). 

�³Delivery Point�  ́means the Interconnection Point. 

�³Delivery Term�  ́shall mean the period of Contract Years set forth on the Cover Sheet 
beginning on the Commercial Operation Date, unless terminated earlier in accordance with the 
terms and conditions of this Agreement. 

�³Development Cure Period�  ́has the meaning set forth in Exhibit B. 

�³Development Security�  ́means (a) cash or (b) a Letter of Credit in the amount set forth 
on the Cover Sheet. 

�³Discharging Energy�  ́means the Energy delivered from the Facility to the Delivery Point 
pursuant to a Discharging Notice during any Settlement Interval or Settlement Period, as measured 
at the Facility Metering Point by the Facility Meter, as such meter readings are adjusted by the 
CAISO for any applicable Electrical Losses. 

�³Discharging Notice�  ́means the operating instruction, and any subsequent updates, given 
by Buyer�¶s SC or the CAISO to the Facility, directing the Facility to discharge Discharging Energy 
at a specific MW rate for a specified period of time or to an amount of MWh; provided, any such 
operating instruction shall be in accordance with the Operating Restrictions and the CAISO Tariff. 
Any instruction to discharge the Facility pursuant to a Buyer Dispatched Test shall be considered 
a Discharging Notice. 

�³Disclosing Party�  ́has the meaning set forth in Section 18.2. 

�³Dispatch Notice�  ́means any Charging Notice, Discharging Notice and any subsequent 
updates thereto, given by the CAISO, Buyer or Buyer�¶s SC, to Seller, directing the Facility to 
charge or discharge Energy at a specific MWh rate to a specified Storage Level; provided, any 
such operating instruction or updates shall be in accordance with the Operating Restrictions and 
the CAISO Tariff.  

�³Early Termination Date�  ́has the meaning set forth in Section 11.2(a). 

�³Effective Capacity�  ́ means the lesser of (a) PMAX, and (b) the Effective Capacity 
determined pursuant to the most recent Capacity Test (including the Commercial Operation 
Capacity Test), and as evidenced by a certificate substantially in the form attached as Exhibit I 
hereto, in either case (a) or (b) up to but not in excess of (i) the Guaranteed Capacity (with respect 
to a Commercial Operation Capacity Test) or (ii) the Installed Capacity (with respect to any other 
Capacity Test). 

�³Effective Date�  ́has the meaning set forth on the Preamble. 

�³Effective Flexible Capacity�  ́or �³EFC�  ́has the meaning set forth in the CAISO Tariff. 
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�³Efficiency Rate�  ́means the rate calculated pursuant to Sections II.I(2) and III(A) of 
Exhibit O by dividing Discharging Energy by Charging Energy and which for a given calendar 
month shall be prorated as necessary if more than one Efficiency Rate applies during such calendar 
month. 

�³Efficiency Rate Adjustment�  ́has the meaning set forth in Exhibit C. 

�³Electrical Losses�  ́means, subject to meeting any applicable CAISO requirements and in 
accordance with Section 7.1, all transmission or transformation losses (a) between the Delivery 
Point and the Facility Metering Point associated with delivery of Charging Energy, and (b) 
between the Facility Metering Point and the Delivery Point associated with delivery of Discharging 
Energy. If any amounts included within the definitions of �³Electrical Losses�  ́and �³Station Use�  ́
hereunder are duplicative, then for all relevant calculations hereunder it is intended that such 
amounts not be double counted or otherwise duplicated. 

�³Emission Reduction Credits�  ́ or �³ERCs�  ́means emission reductions that have been 
authorized by a local air pollution control district pursuant to California Division 26 Air Resources; 
Health and Safety Code Sections 40709 and 40709.5, whereby a district has established a system 
by which all reductions in the emission of air contaminants that are to be used to offset certain 
future increases in the emission of air contaminants shall be banked prior to use to offset future 
increases in emissions. 

�³Energy�  ́ means electrical energy, measured in kilowatt-hours, megawatt-hours, or 
multiple units thereof.  

�³Energy Level�  ́means the actual amount of Energy (expressed in MWh) physically stored 
in the Facility at any moment in time. The Facility�¶s EMS shall provide a continuous monitoring 
and read out of the Energy Level.  

�³Energy Management System�  ́ or �³EMS�  ́ means the Facility�¶s energy management 
system. 

�³Energy Ratio�  ́means the ratio of the Energy Level to the actual full storage capacity of 
the Facility, expressed as a percentage as shown on the EMS.  

�³Environmental Attributes �  ́shall mean any and all attributes under the RPS regulations 
or under any and all other international, federal, regional, state or other law, rule, regulation, bylaw, 
treaty or other intergovernmental compact, decision, administrative decision, program (including 
any voluntary compliance or membership program), competitive market or business method 
(including all credits, certificates, benefits, and emission measurements, reductions, offsets and 
allowances related thereto) that are attributable, now, or in the future to the Facility and its 
displacement of conventional energy generation, but excluding Tax Credits.  

�³Environmental Cost�  ́means costs incurred in connection with acquiring and maintaining 
all environmental permits and licenses for the Facility, and the Facility�¶s compliance with all 
applicable environmental laws, rules and regulations, including capital costs for pollution 
mitigation or installation of emissions control equipment required to permit or license the Facility, 
all operating and maintenance costs for operation of pollution mitigation or control equipment, 
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costs of permit maintenance fees and emission fees as applicable, the costs of all Emission 
Reduction Credits or Marketable Emission Trading Credits required by any applicable 
environmental laws, rules, regulations, and permits to operate the Facility, and the costs associated 
with the disposal and clean-up of hazardous substances introduced to the Site, and the 
decontamination or remediation, on or off the Site, necessitated by the introduction of such 
hazardous substances on the Site. 

�³Event of Default�  ́has the meaning set forth in Section 11.1. 

�³Excess Cycle Discharging Energy�  ́has the meaning set forth in Exhibit C. 

�³Excess Cycle Price�  ́has the meaning set forth on the Cover Sheet. 

�³Excused Event�  ́has the meaning set forth in Exhibit P. 

�³Expected Commercial Operation Date�  ́means the date set forth on the Cover Sheet.  

�³Facility �  ́means the energy storage facility described on the Cover Sheet and in Exhibit 
A, located at the Site and including mechanical equipment and associated facilities and equipment 
required to deliver Product (but excluding any Shared Facilities), as such storage facility may be 
expanded or otherwise modified from time to time in accordance with the terms hereof. 

�³Facility Meter �  ́means a CAISO-approved bi-directional revenue quality meter or meters 
(with a 0.3 accuracy class), CAISO-approved data processing gateway or remote intelligence 
gateway, telemetering equipment and data acquisition services sufficient for monitoring, recording 
and reporting, in real time, the amount of Charging Energy delivered to the Facility Metering Point 
and the amount of Discharging Energy delivered to the Delivery Point for the purpose of invoicing 
in accordance with Section 8.1. The Facility may contain multiple measurement devices that will 
make up the Facility Meter, and, unless otherwise indicated, references to the Facility Meter shall 
mean all such measurement devices and the aggregated data of all such measurement devices, 
taken together. 

�³Facility Meter ing Point�  ́means the location(s) of the Facility Meter shown in Exhibit R. 

�³Federal Investment Tax Credit Legislation�  ́means validly enacted federal legislation 
that either (a) applies the ITC in its current form to the Facility without regard to the source of 
energy used to charge the Facility, or (b) extends federal Tax Credits associated with capital 
investment in the construction of energy storage facilities or equipment used to store energy for 
which Seller, as the owner of the Facility, is eligible.   

�³FERC�  ́means the Federal Energy Regulatory Commission or any successor government 
agency. 

�³Flexible Capacity�  ́has the meaning set forth in the CAISO Tariff.  

�³Flexible Capacity Ratio�  ́has the meaning set forth in Section 3.5(b)(i)(B). 
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�³Flexible RAR�  ́means the flexible capacity requirements established for load-serving 
entities by the CAISO pursuant to the CAISO Tariff, the CPUC pursuant to the Resource Adequacy 
Rulings, or by any other Governmental Authority. 

�³Force Majeure Event�´���K�D�V���W�K�H���P�H�D�Q�L�Q�J���V�H�W���I�R�U�W�K���L�Q���6�H�F�W�L�R�Q 10.1. 

�³Forced Labor�  ́has the meaning set forth in Section 13.4(c). 

�³Full Capacity Deliverability Status�  ́or �³FCDS�  ́has the meaning set forth in the CAISO 
Tariff. 

�³Gains�  ́means, with respect to any Party, an amount equal to the present value of the 
economic benefit to it, if any (exclusive of Costs), resulting from the termination of this Agreement 
for the remaining Contract Term, determined in a commercially reasonable manner. Factors used 
in determining the economic benefit to a Party may include, without limitation, reference to 
information supplied by one or more third parties, which shall exclude Affiliates of the Non-
Defaulting Party, including without limitation, quotations (either firm or indicative) of relevant 
rates, prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant 
markets, comparable transactions, forward price curves based on economic analysis of the relevant 
markets, settlement prices for comparable transactions at liquid trading hubs (e.g., NP-15), all of 
which should be calculated for the remaining Contract Term, and include the value of 
Environmental Attributes and Capacity Attributes. 

�³Governmental Authority �  ́ means any federal, state, provincial, local or municipal 
government, any political subdivision thereof or any other governmental, congressional or 
parliamentary, regulatory, or judicial instrumentality, authority, body, agency, department, bureau, 
or entity with authority to bind a Party at law, including CAISO; provided, �³Governmental 
Authority�  ́shall not in any event include any Party. 

�³Guaranteed Availability�  ́has the meaning set forth in Section 4.3(a). 

�³Guaranteed Amount�  ́ has the meaning set forth in each Project Participant�¶s Buyer 
Liability Pass Through Agreement, which amount may be different for each Project Participant 
given each Project Participant�¶s Liability Share.  

�³Guaranteed Capacity�  ́means the Guaranteed Capacity set forth on the Cover Sheet. 

�³Guaranteed Commercial Operation Date�  ́means the date set forth on the Cover Sheet, 
as such date may be extended pursuant to Exhibit B.  

�³Guaranteed Construction Start Date�  ́means the date set forth on the Cover Sheet, as 
such date may be extended pursuant to Exhibit B. 

�³Guaranteed Efficiency Rate�  ́means the minimum guaranteed Efficiency Rate of the 
Facility in each Contract Year of the Delivery Term, as set forth on the Cover Sheet. 

�³Guaranteed Flexible Capacity�  ́means, at any point in time, the maximum quantity of 
Effective Flexible Capacity (in MWs) for which a storage facility having a storage capacity of 50 
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MW with at least eight (8) hours of continuous discharging at the maximum rate of discharge, and 
a minimum ramp rate of 100 MW/minute, having achieved FCDS, and performing with 
operational characteristics equal to or better than those required by the Guaranteed Availability 
and Guaranteed Efficiency Rate may be counted in any given Showing Month pursuant to the then 
current Law, including counting conventions set forth in the Resource Adequacy Rulings and the 
CAISO Tariff applicable to Resource Adequacy Resources. 

�³Guaranteed Net Qualifying Capacity�  ́ means, at any point in time, the maximum 
quantity of Net Qualifying Capacity (in MWs) for which a storage facility having a storage 
capacity of 50 MW with at least eight (8) hours of continuous discharging at the maximum rate of 
discharge, and a minimum ramp rate of 100 MW/minute, having achieved FCDS, and performing 
with operational characteristics equal to or better than those required by the Guaranteed 
Availability and Guaranteed Efficiency Rate may be counted in any given Showing Month 
pursuant to the then current Law, including counting conventions set forth in the Resource 
Adequacy Rulings and the CAISO Tariff applicable to Resource Adequacy Resources.   

�³Hazardous Substance�  ́means, collectively, (a) any chemical, material or substance that 
is listed or regulated under applicable Laws as a �³hazardous�  ́or �³toxic�  ́substance or waste, or as 
a �³contaminant�  ́ or �³pollutant�  ́ or words of similar import, (b) any petroleum or petroleum 
products, flammable materials, explosives, radioactive materials, asbestos, urea formaldehyde 
foam insulation, and transformers or other equipment that contain polychlorinated biphenyls, and 
(c) any other chemical or other material or substance, exposure to which is prohibited, limited or 
regulated by any Laws. 

�³Imbalance Energy�  ́means the amount of Energy in MWh, in any given Settlement 
Period or Settlement Interval, by which the amount of Charging Energy or Discharging Energy 
deviates from the applicable amount of Energy in a CAISO Dispatch. 

�³Indemnified Party�  ́shall mean (i) Buyer, with respect to all third-party claims, demands, 
losses, liabilities, penalties, and expenses arising out of, resulting from, or caused by the 
circumstances described in Section 16.1(a), and (ii) Seller, with respect to all third-party claims, 
demands, losses, liabilities, penalties, and expenses arising out of, resulting from, or caused by the 
circumstances described in Section 16.1(b). 

�³Indemnifying Party �  ́ shall mean (i) Seller, with respect to all third-party claims, 
demands, losses, liabilities, penalties, and expenses arising out of, resulting from, or caused by the 
circumstances described in Section 16.1(a), and (ii)  Buyer, with respect to all third-party claims, 
demands, losses, liabilities, penalties, and expenses arising out of, resulting from, or caused by the 
circumstances described in Section 16.1(b). 

�³Initial Liability Share �  ́means the Liability Share of each Project Participant shown on 
Exhibit V as of the Effective Date. 

�³Initial Synchronization �  ́means the commencement of Trial Operations (as defined in 
the CAISO Tariff). 

�³Installed Capacity�  ́ means the lesser of (a) PMAX, and (b) Installed Capacity that 
achieves Commercial Operation, as determined pursuant to the most recent Commercial Operation 
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�³Lender�  ́ means, collectively, any Person (a) providing senior or subordinated 
construction, interim, back leverage or long-term debt, equity or tax equity financing or 
refinancing for or in connection with the development, construction, purchase, installation or 
operation of the Facility, whether that financing or refinancing takes the form of private debt 
(including back-leverage debt), equity (including tax equity), public debt or any other form 
(including financing or refinancing provided to a member or other direct or indirect owner of 
Seller), including any equity or tax equity investor directly or indirectly providing financing or 
refinancing for the Facility or purchasing equity ownership interests of Seller and/or its Affiliates, 
and any trustee or agent or similar representative acting on their behalf, (b) providing interest rate 
or commodity protection under an agreement hedging or otherwise mitigating the cost of any of 
the foregoing obligations and/or (c) participating in a lease financing (including a sale leaseback 
or leveraged leasing structure) with respect to the Facility. 

�³Letter(s) of Credit�  ́means one or more irrevocable, standby letters of credit issued by a 
U.S. commercial bank or a foreign bank with a U.S. branch with such bank (a) having a Credit 
Rating of at least A- with an outlook designation of �³stable�  ́from S&P or A3 with an outlook 
designation of �³stable�  ́ from Moody�¶s or (b) being reasonably acceptable to Buyer, in a form 
substantially similar to the letter of credit set forth in Exhibit K. 

�³Liability Share �  ́means the percentage amount set forth for each Project Participant in 
Exhibit V. 

�³Licensed Professional Engineer�  ́means an independent, professional engineer selected 
by Seller and reasonably acceptable to Buyer, licensed in the State of California. 

�³Local Capacity Area Resource�  ́has the meaning set forth in the CAISO Tariff. 

�³Local RAR�  ́means the local Resource Adequacy Requirements established for load-
serving entities by the CAISO pursuant to the CAISO Tariff, the CPUC pursuant to the Resource 
Adequacy Rulings, or by any other Governmental Authority. �³Local RAR�  ́may also be known as 
local area reliability, local resource adequacy, local resource adequacy procurement requirements, 
or local capacity requirement in other regulatory proceedings or legislative actions. 

�³Losses�  ́means, with respect to any Party, an amount equal to the present value of the 
economic loss to it, if any (exclusive of Costs), resulting from termination of this Agreement for 
the remaining Contract Term, determined in a commercially reasonable manner. Factors used in 
determining economic loss to a Party may include, without limitation, reference to information 
supplied by one or more third parties, which shall exclude Affiliates of the Non-Defaulting Party, 
including without limitation, quotations (either firm or indicative) of relevant rates, prices, yields, 
yield curves, volatilities, spreads or other relevant market data in the relevant markets, comparable 
transactions, forward price curves based on economic analysis of the relevant markets, settlement 
prices for comparable transactions at liquid trading hubs (e.g., NP-15), all of which should be 
calculated for the remaining Contract Term and must include the value of Environmental 
Attributes and Capacity Attributes. 

�³Marketable Emission Trading Credits�  ́ means emissions trading credits or units 
pursuant to the requirements of California Division 26 Air Resources; Health & Safety Code 
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Section 39616 and Section 40440.2 for market-based incentive programs such as the South Coast 
Air Quality Management District�¶s Regional Clean Air Incentives Market, also known as 
RECLAIM, and allowances of sulfur dioxide trading credits as required under Title IV of the 
Federal Clean Air Act (42 U.S.C. § 7651b (a) to (f)). 

�³Master Data File�  ́has the meaning set forth in the CAISO Tariff. 

�³Material Permits�  ́means all permits required for Seller to commence construction, as 
set forth on Exhibit U. 

�³Maximum Charging Capacity�  ́means the highest charging rate at which the Facility 
may be charged, expressed in MW and as set forth in Exhibit Q, at a specific SOC. 

�³Maximum Discharging Capacity�  ́ means the highest discharging rate at which the 
Facility may be discharged, expressed in MW and as set forth in Exhibit Q, at a specific SOC. 

�³Milestones�  ́means the development activities for significant permitting, interconnection, 
and construction milestones set forth on the Cover Sheet. 

�³Monthly  Capacity Availability �  ́has the meaning set forth in Exhibit P. 

�³Monthly Capacity Payment�  ́means the payment required to be made by Buyer to Seller 
each month of the Delivery Term as compensation for the Product, as calculated in accordance 
with Exhibit C. 

�³Monthly Forecast�´���K�D�V���W�K�H���P�H�D�Q�L�Q�J���L�Q���6�H�F�W�L�R�Q�������������D���� 

�³Monthly RA Replacement Adjustment�  ́has the meaning set forth in Exhibit C.  

�³Moody�¶s�  ́means Moody�¶s Investors Service, Inc., or its successor. 

�³MW �  ́means megawatts in alternating current, unless expressly stated in terms of direct 
current. 

�³MWh �  ́means megawatt-hour measured in alternating current, unless expressly stated in 
terms of direct current. 

�³NERC�  ́means the North American Electric Reliability Corporation, or any successor 
entity performing similar functions. 

�³Net Qualifying Capacity�  ́or �³NQC�  ́has the meaning set forth in the CAISO Tariff. 

�³Network Upgrades�  ́has the meaning set forth in the CAISO Tariff. 

�³Non-Defaulting Party�  ́has the meaning set forth in Section 11.2. 

�³Notice�  ́shall, unless otherwise specified in the Agreement, mean written communications 
by a Party to be delivered by hand delivery, United States mail, overnight courier service, or 
electronic messaging (e-mail). 
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�³PMAX �  ́means the applicable CAISO-certified maximum operating level of the Facility 
at the Interconnection Point. 

�³PMIN �  ́means the applicable CAISO-certified minimum operating level of the Facility at 
the Interconnection Point. 

�³PNode�  ́has the meaning set forth in the CAISO Tariff. 

�³Point of Change of Ownership�  ́has the meaning set forth in Exhibit A. 

�³Portfolio �  ́means the single portfolio of electrical energy generating, electrical energy 
storage, or other assets and entities, including the Facility (or the interests of Seller or Seller�¶s 
Affiliates or the interests of their respective direct or indirect parent companies), that is pledged as 
collateral security in connection with a Portfolio Financing.   

�³Portfolio Financing�  ́means any debt incurred by an Affiliate of Seller that is secured 
only by a Portfolio. 

�³Portfolio Financing Entity �  ́means any Affiliate of Seller that incurs debt in connection 
with any Portfolio Financing. 

�³Prevailing Wage Requirement�  ́has the meaning set forth in Section 13.4(b). 

�³Pro Rata�´�� �P�H�D�Q�V���� �I�R�U���S�X�U�S�R�V�H�V���R�I�� �F�D�O�F�X�O�D�W�L�Q�J���D���3�U�R�M�H�F�W���3�D�U�W�L�F�L�S�D�Q�W�¶�V���5�H�Y�L�V�H�G���/�L�D�E�L�O�L�W�\��
Share, the ratio of (i) s�X�F�K���3�U�R�M�H�F�W���3�D�U�W�L�F�L�S�D�Q�W�¶�V���,�Q�L�W�L�D�O���/�L�D�E�L�O�L�W�\���6�K�D�U�H���W�R�����L�L�����W�K�H���V�X�P���R�I���W�K�H���,�Q�L�W�L�D�O��
Liability Shares of all of the Compliant Project Participants. 

�³Product�  ́has the meaning set forth on the Cover Sheet. 

�³Progress Report�  ́means a progress report including the items set forth in Exhibit E. 

�³Project Labor Agreement�  ́has the meaning set forth in Section 13.4(b). 

�³Project Participant�  ́means each Person identified in Exhibit V that shall execute a Buyer 
Liability Pass Through Agreement in the form set forth in Exhibit L. 

�³Project Participant Approval �  ́means each Project Participant has obtained all necessary 
approvals from its board or governing authority necessary to execute a Buyer Liability Pass 
Through Agreement and the Project Participation Share Agreement, and that Buyer has delivered 
to Seller Buyer Liability Pass Through Agreements and the Project Participation Share Agreement 
executed by each Project Participant and countersigned by Buyer.  

�³Project Participant Payment Default�´���P�H�D�Q�V���D�Q�\���I�D�L�O�X�U�H���E�\���D���3�U�R�M�H�F�W���3�D�U�W�L�F�L�S�D�Q�W���W�R���S�D�\��
any material amount under the Project Participation Share Agreement as and when due (without 
giving effect to any extensions of time, waivers or late notices), including monthly amounts 
collected to fund, or to reserve funds for, payment of Buyer�¶s obligations under this Agreement. 

�³Project Participation Share Agreement�  ́means that certain Goal Line Storage Project 
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Participation Share Agreement executed by and among Buyer and all of the Project Participants 
relating to their allocation among themselves of Buyer�¶s responsibilities and liabilities under this 
Agreement, and any successor agreement. 

�³Prudent Operating Practice�  ́ means (a) the applicable practices, methods and acts 
required by or consistent with applicable Laws and reliability criteria, and otherwise engaged in 
or approved by a significant portion of independent power producers within the electric industry 
during the relevant time period with respect to grid-interconnected, utility-scale energy storage 
facilities in the Western United States, and (b) any of the practices, methods and acts which, in the 
exercise of reasonable judgment in light of the facts known at the time the decision was made, 
could have been expected to accomplish the desired result at a reasonable cost consistent with 
good business practices, reliability, safety and expedition. Prudent Operating Practice is not 
intended to be limited to the optimum practice, method or act to the exclusion of all others, but 
rather to acceptable practices, methods or acts generally accepted in the industry with respect to 
grid-interconnected, utility-scale energy storage facilities in the Western United States. Prudent 
Operating Practice shall include compliance with applicable Laws, applicable safety and reliability 
criteria, and the applicable criteria, rules and standards promulgated in the National Electric Safety 
Code and the National Electrical Code, as they may be amended or superseded from time to time, 
including the criteria, rules and standards of any successor organizations. 

�³RA Change in Law�  ́means any Change in Law which results in a reduction of the 
maximum quantity of Effective Flexible Capacity or Net Qualifying Capacity that a storage 
capacity of 50 MW with at least eight (8) hours of continuous discharging at the maximum rate of 
discharge, and a minimum ramp rate of 100 MW/minute, having achieved FCDS, and performing 
with operational characteristics equal to or better than those required by the Guaranteed 
Availability and Guaranteed Efficiency Rate may be counted in any given Showing Month 
pursuant to the then current Law, including counting conventions set forth in the Resource 
Adequacy Rulings and the CAISO Tariff applicable to Resource Adequacy Resources. 

�³RA Compliance Showing�  ́means the (a) System RAR compliance or advisory showings 
(or similar or successor showings) and (b) Flexible RAR compliance or advisory showings (or 
similar successor showings), in each case, an entity is required to make to the CAISO pursuant to 
the CAISO Tariff, to the CPUC (and, to the extent authorized by the CPUC, to the CAISO) 
pursuant to the Resource Adequacy Rulings, or to any Governmental Authority. 

�³RA Deficiency Amount�  ́means the liquidated damages payment that Seller shall pay to 
Buyer for an applicable RA Shortfall Month, as calculated in accordance with Section 3.5(b). 

�³RA Guarantee Date�  ́means the Commercial Operation Date, which is the date by which 
the Facility is expected to have achieved Full Capacity Deliverability Status or Interim 
Deliverability Status. 

�³RA Penalties�  ́means the RA penalties assessed against load serving entities by the CPUC 
for RA deficiencies that are not replaced or cured, as established by the CPUC in the Resource 
Adequacy Rulings and subsequently incorporated into the annual Filing Guide for System, Local 
and Flexible Resource Adequacy Compliance Filings that is issued by the CPUC Energy Division, 
or any replacement or successor documentation established by the CPUC Energy Division to 
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reflect RA penalties that are established by the CPUC and assessed against load serving entities 
for RA deficiencies. 

�³RA Shortfall Month �  ́means any Showing Month, commencing with the Showing Month 
that contains the RA Guarantee Date, during which either:  

(a) the Facility has not achieved FCDS (unless the Facility has achieved Interim 
Deliverability Status); or  

(b) the Net Qualifying Capacity of the Facility for such Showing Month was either (i) not 
published by or otherwise established with the CAISO by the Notification Deadline for such 
Showing Month (other than due to Buyer�¶s action or inaction), or (ii) was less than the then 
applicable Guaranteed Net Qualifying Capacity of the Facility for such Showing Month; or  

(c) the Effective Flexible Capacity of the Facility for such Showing Month was either (i) 
not published by or otherwise established with the CAISO by the Notification Deadline for such 
Showing Month (other than due to Buyer�¶s action or inaction), or (ii) was less than the then 
applicable Guaranteed Flexible Capacity of the Facility for such Showing Month. 

�³Real-Time Market �  ́has the meaning set forth in the CAISO Tariff. 

�³Receiving Party�  ́has the meaning set forth in Section 18.2. 

�³Reliability  Network Upgrades�  ́has the meaning set forth in the CAISO Tariff. 

�³Remedial Action Plan�  ́has the meaning in Section 2.4. 

�³Replacement RA�  ́means Resource Adequacy Benefits, if any, (a) equivalent to those 
that would have been provided by the Facility with respect to the applicable month in which a RA 
Deficiency Amount is due to Buyer, and (b) located within the CAISO Balancing Authority Area. 

�³Requested Confidential Information�  ́has the meaning set forth in Section 18.2. 

�³Resource Adequacy Benefits�  ́means the rights and privileges attached to the Facility 
that satisfy any entity�¶s Resource Adequacy Requirements, as those obligations are set forth in any 
ruling issued by a Governmental Authority, including the Resource Adequacy Rulings and shall 
include Flexible Capacity and any local, zonal or otherwise locational attributes associated with 
the Facility. 

�³Resource Adequacy Requirements�  ́ or �³RAR�  ́ means the resource adequacy 
requirements applicable to an entity as established by the CAISO pursuant to the CAISO Tariff, 
by the CPUC pursuant to the Resource Adequacy Rulings, or by any other Governmental 
Authority. 

�³Resource Adequacy Resource�  ́ shall have the meaning used in Resource Adequacy 
Rulings. 
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�³Shared Facilities�  ́means the gen-tie lines, transformers, substations, or other equipment, 
permits, contract rights, and other assets and property (real or personal), in each case, as necessary 
to enable delivery of Discharging Energy to the Delivery Point, including the Interconnection 
Facilities and the Interconnection Agreement itself, if applicable, that are used in common with 
third parties or by Seller for electric generation or storage facilities owned by Seller other than the 
Facility. 

�³Showing Month�  ́shall be a calendar month of the Delivery Term, commencing with the 
Showing Month that contains the RA Guarantee Date, that is the subject of a RA Compliance 
Showing, as set forth in the Resource Adequacy Rulings and outlined in the CAISO Tariff. For 
illustrative purposes only, pursuant to the CAISO Tariff and Resource Adequacy Rulings in effect 
as of the Effective Date, the monthly RA Compliance Showing made in June is for the Showing 
Month of August.  

�³Site�  ́ means the real property on which the Facility is or will be located, as further 
described in Exhibit A, and as shall be updated by Seller at the time Seller provides an executed 
Construction Start Date certificate in the form of Exhibit J to Buyer; provided, that any such update 
to the Site that includes real property that was not originally contained within the Site boundaries 
described in Exhibit A shall be subject to Buyer�¶s approval of such updates in its sole discretion.  

�³Site Control�  ́means that, for the Contract Term, Seller or, prior to the Delivery Term, its 
Affiliates: (a) owns or has the option to purchase the Site; (b) is the lessee or has the option to lease 
the Site; or (c) is the holder of an easement or an option for an easement, right-of-way grant, or 
similar instrument with respect to the Site. 

�³State of Charge�  ́or �³SOC�  ́means, at a particular time, the Storage Level in the Facility 
divided by the Effective Capacity multiplied by eight (8), expressed as a percentage. 

�³Station Use�  ́means the Energy that is used within the Facility as defined by the retail 
energy provider and CAISO Tariff in accordance with applicable CPUC rules and decisions 
regarding such station use, except during periods in which the Facility is charging or discharging 
pursuant to a Charging Notice, Discharging Notice, Buyer Dispatched Test or Seller Initiated Test.  

�³Step-Up Event�  ́means the forty-fifth (45th) day following the occurrence of a Project 
Participant Payment Default if such Project Participant Payment Default has not been cured by 
that date, regardless of whether or not notice was given to the Defaulted Project Participant under 
the Project Participation Share Agreement or otherwise or by Buyer hereunder. 

�³Storage Level�  ́means, at a particular time, the amount of electric Energy in the Facility 
available to be discharged as Discharging Energy, expressed in MWh.  The Parties acknowledge 
that, taking into account Electrical Losses to the Delivery Point (as referenced in the definition of 
Discharging Energy), the Energy Level (expressed in MWh) physically stored in the Facility at 
any moment in time will be greater than the Storage Level. 

�³Subsequent Purchaser�  ́means the purchaser or recipient of Product from Buyer in any 
conveyance, re-sale or remarketing of Product by Buyer.  

�³Supplementary Capacity Test Protocol�  ́has the meaning set forth in Exhibit O. 
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�³Supply Plan�  ́has the meaning set forth in the CAISO Tariff.  

�³System Emergency�  ́means any condition that requires, as determined and declared by 
CAISO or the Transmission Provider, automatic or immediate action to (i) prevent or limit harm 
to or loss of life or property, (ii ) prevent loss of transmission facilities or generation supply in the 
immediate vicinity of the Facility, or (iii ) to preserve Transmission System reliability.  

�³System RAR�  ́means the Resource Adequacy Requirements established for load-serving 
entities by the CAISO pursuant to the CAISO Tariff, the CPUC pursuant to the Resource Adequacy 
Rulings, or by any other Governmental Authority. �³System RAR�  ́may also be known as system 
area reliability, system resource adequacy, system resource adequacy procurement requirements, 
or system capacity requirement in other regulatory proceedings or legislative actions. 

�³Tax�  ́or �³Taxes�  ́means all U.S. federal, state and local and any foreign taxes, levies, 
assessments, surcharges, duties and other fees and charges of any nature imposed by a 
Governmental Authority, whether currently in effect or adopted during the Contract Term, 
including ad valorem, excise, franchise, gross receipts, import/export, license, property, sales and 
use, stamp, transfer, payroll, unemployment, income, and any and all items of withholding, 
deficiency, penalty, additions, interest or assessment related thereto. 

�³Tax Credits�  ́ means any (i) federal production tax credit, depreciation benefit, tax 
deduction and/or investment tax credit, including the ITC, specific to investments in renewable 
energy facilities and/or energy storage facilities and (ii) any refundable credit, grant, or other cash 
payment in lieu of an incentive described in clause (i). 

�³Terminated Transaction�  ́has the meaning set forth in Section 11.2(a). 

�³Termination Payment�  ́has the meaning set forth in Section 11.3. 

�³Transmission Provider�  ́ means any entity that owns, operates and maintains 
transmission or distribution lines and associated facilities and/or has entitlements to use certain 
transmission or distribution lines and associated facilities for the purpose of transmitting or 
transporting the Discharging Energy from the Delivery Point.  

�³Transmission System�  ́means the transmission facilities operated by the CAISO, now or 
hereafter in existence, which provide energy transmission service downstream from the Delivery 
Point. 

�³Transmission System Outage�  ́means an outage on the Transmission System, other than 
a System Emergency, that is not caused by Seller�¶s actions or inactions and that prevents Buyer or 
the CAISO (as applicable) from receiving the Facility�¶�V Energy onto the Transmission System. 

�³Ultimate Parent�  ́means Onward  
. 

�³Unplanned Outage�  ́means a period during which the Facility is not capable of providing 
service due to the need to maintain or repair a component thereof, which period is not a Planned 
Outage. 
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1.2 Rules of Interpretation. In this Agreement, except as expressly stated otherwise 
or unless the context otherwise requires: 

(a) headings and the rendering of text in bold and italics are for convenience 
and reference purposes only and do not affect the meaning or interpretation of this Agreement;  

(b) words importing the singular include the plural and vice versa and the 
masculine, feminine and neuter genders include all genders; 

(c) the words �³hereof� ,́ �³herein� ,́ and �³hereunder�  ́and words of similar import 
shall refer to this Agreement as a whole and not to any particular provision of this Agreement; 

(d) a reference to an Article, Section, paragraph, clause, Party, or Exhibit is a 
reference to that Article, Section, paragraph, clause of, or that Party or Exhibit to, this Agreement 
unless otherwise specified; 

(e) a reference to a document or agreement, including this Agreement shall 
mean such document, agreement or this Agreement including any amendment or supplement to, 
or replacement, novation or modification of this Agreement, but disregarding any amendment, 
supplement, replacement, novation or modification made in breach of such document, agreement 
or this Agreement; 

(f) a reference to a Person includes that Person�¶s successors and permitted 
assigns; 

(g) the terms �³include�  ́ and �³including�  ́ mean �³include or including (as 
applicable) without limitation�  ́and any list of examples following such term shall in no way 
restrict or limit the generality of the word or provision in respect of which such examples are 
provided; 

(h) references to any statute, code or statutory provision are to be construed as 
a reference to the same as it may have been, or may from time to time be, amended, modified or 
reenacted, and include references to all bylaws, instruments, orders and regulations for the time 
being made thereunder or deriving validity therefrom unless the context otherwise requires;  

(i) in the event of a conflict, a mathematical formula or other precise 
description of a concept or a term shall prevail over words providing a more general description 
of a concept or a term; 

(j) references to any amount of money shall mean a reference to the amount in 
United States Dollars; 

(k) the expression �³and/or�  ́when used as a conjunction shall connote �³any or 
all of� ;́  

(l) words, phrases or expressions not otherwise defined herein that (i) have a 
generally accepted meaning in Prudent Operating Practice shall have such meaning in this 
Agreement or (ii) do not have well known and generally accepted meaning in Prudent Operating 
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Practice but that have well known and generally accepted technical or trade meanings, shall have 
such recognized meanings; and 

(m) each Party acknowledges that it was represented by counsel in connection 
with this Agreement and that it or its counsel reviewed this Agreement and that any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party shall not be 
employed in the interpretation of this Agreement. 

ARTICLE 2  
TERM; CONDITIONS PRECEDENT  

2.1 Contract Term. 

(a) The term of this Agreement shall commence on the Effective Date and shall 
remain in full force and effect until the conclusion of the Delivery Term, subject to any early 
termination provisions set forth herein, including Section 2.1(b) (�³Contract Term� )́; provided, 
Buyer�¶s obligations to pay for or accept any Product are subject to Seller�¶s completion of the 
conditions precedent pursuant to Section 2.2.  

(b) Notwithstanding anything to the contrary in this Agreement, if Project 
Participant Approval of this Agreement is not obtained within ninety (90) days following the 
Effective Date (the �³Approval Period� )́, then either Party may terminate this Agreement upon 
written Notice to the other Party. Upon such termination, neither Party shall have any liability to 
the other Party, save and except for those obligations specified in Section 2.1(c). During the 
Approval Period, Seller or Seller�¶s Affiliates may at their sole discretion actively market and 
negotiate to sell, transfer or assign the Facility and any Product associated with or attributable 
thereto, provided that neither Seller nor Seller�¶s Affiliates may enter into any agreement to sell, 
transfer or assign the Facility and any Product associated with or attributable thereto to a party 
other than Buyer prior to the expiration of the Approval Period.  

(c) Applicable provisions of this Agreement shall continue in effect after 
termination, including early termination, to the extent necessary to enforce or complete the duties, 
obligations or responsibilities of the Parties arising prior to termination. The confidentiality 
obligations of the Parties under Article 18 shall remain in full force and effect for two (2) years 
following the termination of this Agreement, and all indemnity and audit rights shall remain in full 
force and effect for three (3) years following the termination of this Agreement. 

2.2 Commercial Operation; Conditions Precedent. Seller shall provide Notice to 
Buyer of the Commercial Operation Date at least sixty (60) days in advance of such date. Seller 
shall provide Notice to Buyer when Seller believes it has provided the required documentation to 
Buyer and met all the conditions precedent set forth below for achieving Commercial Operation. 
Following Buyer�¶s receipt of such Notice, Buyer shall have five (5) Business Days to approve or 
reject Seller�¶s request for Commercial Operation. Upon Buyer�¶s approval of Seller�¶s achievement 
of Commercial Operation, Buyer shall provide Seller with written acknowledgement of the 
Commercial Operation Date. 

(a) Seller shall have delivered to Buyer (i) a completion certificate from a 
Licensed Professional Engineer substantially in the form of Exhibit H and (ii) a certificate from a 
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Licensed Professional Engineer substantially in the form of Exhibit I setting forth the Installed 
Capacity and Efficiency Rate on the Commercial Operation Date; 

(b) Seller or its Affiliates, as applicable, shall have executed the 
Interconnection Agreement with the Transmission Provider, which shall be in full force and effect 
and a copy of the Interconnection Agreement delivered to Buyer; 

(c) Seller has provided Buyer with a copy of written notice from CAISO that 
the Facility has achieved Full Capacity Deliverability Status or Interim Deliverability Status, as 
applicable. If the Seller provides written notice that is has achieved Interim Deliverability Status, 
Seller shall also provide a timeline under which Full Capacity Deliverability Status is expected to 
be obtained and an explanation of any required transmission upgrades;  

(d) A Participating Generator Agreement and a Meter Service Agreement shall 
have been executed by Seller or its Affiliates, as applicable, with CAISO, which shall be in full 
force and effect and a copy of each such agreement delivered to Buyer; 

(e) Seller has obtained CAISO Certification for the Facility; 

(f) The Facility has successfully completed all testing required by any 
requirement of Law to operate the Facility; 

(g) All applicable regulatory authorizations, approvals and permits for the 
commencement of operation of the Facility have been obtained and all conditions thereof required 
for the commencement of operations that are capable of being satisfied on the Commercial 
Operation Date have been satisfied and shall be in full force and effect; 

(h) Seller or its Affiliates, as applicable, shall have obtained Site Control; 

(i) Seller has delivered the Performance Security to Buyer in accordance with 
Section 8.8;  

(j) Insurance requirements for the Facility have been met, with evidence 
provided in writing to Buyer, in accordance with Section 17.1; and 

(k)  Seller has paid Buyer for all amounts owing under this Agreement, if any, 
including Daily Delay Damages and Commercial Operation Delay Damages. 

2.3 Development; Construction; Progress Reports. Within fifteen (15) days after the 
close of (i) each calendar quarter from the first calendar quarter following the Effective Date until 
the Construction Start Date, and (ii) each calendar month from the first calendar month following 
the Construction Start Date until the Commercial Operation Date, Seller shall provide to Buyer a 
Progress Report and agrees to regularly scheduled meetings between representatives of Buyer and 
Seller to review such reports and discuss Seller�¶s construction progress. The form of the Progress 
Report is set forth in Exhibit E. Seller shall also provide Buyer with any reasonably requested 
documentation (subject to confidentiality restrictions) directly related to the achievement of 
Milestones within ten (10) Business Days of receipt of such request by Seller. Seller is solely 
responsible for the design and construction of the Facility, including the location of the Site, the 
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Facility layout, and the selection and procurement of the equipment comprising the Facility.  

2.4 Remedial Action Plan. If a Milestone is missed by more than thirty (30) days, 
except as the result of Force Majeure Event or Buyer Default, Seller shall submit to Buyer, within 
ten (10) Business Days of the end of such thirty (30)-day period following the Milestone 
completion date, a remedial action plan (�³Remedial Action Plan� )́, which will describe in detail 
any delays (actual or anticipated) beyond the scheduled Milestone dates, including the cause of the 
delay (e.g., governmental approvals, financing, property acquisition, design activities, equipment 
procurement, project construction, interconnection, or any other factor), Seller�¶s detailed 
description of its proposed course of action to achieve the missed Milestones and all subsequent 
Milestones by the Guaranteed Commercial Operation Date, as such date may be extended pursuant 
to Exhibit B; provided, delivery of any Remedial Action Plan shall not relieve Seller of its 
obligation to provide Remedial Action Plans with respect to any subsequent Milestones (to the 
extent not addressed in an earlier Remedial Action Plan) and to achieve the Guaranteed 
Commercial Operation Date in accordance with the terms of this Agreement. Subject to the 
provisions of Exhibit B, so long as Seller complies, or causes any of its Affiliates to comply, with 
the obligations under this Section 2.4, Seller shall not be considered in default of its obligations 
under this Agreement solely as a result of missing any Milestone(s); provided, in the event any 
Milestone is missed by more than sixty (60) days and Seller cannot reasonably demonstrate a plan 
for achieving Commercial Operation by the Guaranteed Commercial Operation Date, as such date 
may, or is reasonably expected to, be extended pursuant to Exhibit B, Buyer shall have the right 
to terminate this Agreement pursuant to Section 11.1(a)(iii) (following notice and expiration of 
any applicable cure periods).  

2.5 Pre-Commercial Operation Actions. The Parties agree that, in order for Seller to 
achieve the Commercial Operation Date, Seller will need to conduct operational testing of the 
Facility (including charging and discharging the Facility), and the Parties will  have to perform 
certain of their Delivery Term obligations in advance of the Commercial Operation Date, 
including, without limitation, Seller�¶s delivery of an Availability Notice for the Commercial 
Operation Date, and delivery of Charging Energy and Dispatch Notices consistent with Seller�¶s 
reasonable requests to enable Facility operational testing and nominating and scheduling the 
Facility, in advance of the Commercial Operation Date. The Parties shall cooperate with each other 
to facilitate the foregoing and to avoid delaying the Commercial Operation Date, including Buyer�¶s 
use of commercially reasonable efforts to provide Scheduling Coordinator services prior to the 
Commercial Operation Date for the limited purpose of aiding Seller in achieving Commercial 
Operation of the Facility under this Agreement. 

ARTICLE 3  
PURCHASE AND SALE 

3.1 Product. Subject to the terms and conditions of this Agreement, during the 
Delivery Term, Buyer shall have the exclusive right to the Installed Capacity and Effective 
Capacity, as applicable, and all Product associated therewith. Seller shall operate the Facility and 
make available, charge and discharge, deliver, and sell the Product therefrom to Buyer when and 
as the Facility is available, subject to the terms and conditions of this Agreement, including the 
Operating Restrictions. Seller represents and warrants that it will deliver the Product to Buyer free 
and clear of all liens, security interests, claims and encumbrances. Seller shall not substitute or 
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purchase any energy storage capacity, Energy, Ancillary Services or Capacity Attributes (except 
for Replacement RA) from any other energy storage resource or the market for delivery hereunder 
except as otherwise provided herein, nor shall Seller sell, assign or otherwise transfer any Product, 
or any portion thereof, to any third party other than to Buyer or the CAISO pursuant to this 
Agreement. 

3.2 Discharging Energy. Seller commits to make available the Discharging Energy to 
Buyer during the Delivery Term, and Buyer shall have the exclusive rights to all such Discharging 
Energy, subject to the Operating Restrictions. Title to and risk of loss related to the Discharging 
Energy shall pass and transfer from Seller to Buyer at the Delivery Point. 

3.3 Capacity Attributes. Seller shall request Full Capacity Deliverability Status or 
Partial Capacity Deliverability Status for the Guaranteed Capacity in the CAISO generator 
interconnection process. As between Buyer and Seller, Seller shall be responsible for the cost and 
installation of any Network Upgrades associated with obtaining such Full Capacity Deliverability 
Status or Partial Capacity Deliverability Status.  

(a) Throughout the Delivery Term, Seller grants, pledges, assigns and 
otherwise commits to Buyer all the Capacity Attributes from the Facility. 

(b) Throughout the Delivery Term, Seller shall maintain Full Capacity 
Deliverability Status or Interim Deliverability Status for the Facility from the CAISO and shall 
perform all actions necessary to ensure that the Facility qualifies to provide Resource Adequacy 
Benefits, including Flexible Capacity, to Buyer. Throughout the Delivery Term, Seller hereby 
covenants and agrees to transfer all Resource Adequacy Benefits from the Facility to Buyer. 

(c) For the duration of the Delivery Term, Seller shall take all commercially 
reasonable actions, including complying with all applicable registration and reporting 
requirements, and execute all documents or instruments necessary to enable Buyer to use all of the 
Capacity Attributes committed by Seller to Buyer pursuant to this Agreement. 

3.4 Ancillary Services; Environmental Attributes .  

(a) Ancillary Services. Buyer shall have the exclusive rights to all Ancillary 
Services with characteristics and quantities determined in accordance with the CAISO Tariff. 
Seller shall operate and maintain the Facility throughout the Contract Term so as to be able to 
provide the Ancillary Services in accordance with the specifications set forth in the Facility�¶s 
initial CAISO Certification associated with the Installed Capacity. Upon Buyer�¶s reasonable 
request, Seller shall submit the Facility for additional CAISO Certification so that the Facility may 
provide additional Ancillary Services that the Facility is, at the relevant time, actually physically 
capable of providing consistent with the definition of Ancillary Services herein, provided that 
Buyer has agreed to reimburse Seller for any material costs Seller incurs in connection with 
conducting such additional CAISO Certification. 

(b) Environmental Attributes. Buyer shall have the exclusive rights during the 
Delivery Term to any Environmental Attributes existing on the Effective Date or that may come 
into existence during the Contract Term.  Buyer shall bear all costs and risks associated with the 
transfer, qualification, verification, registration and ongoing compliance for such Environmental 
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	ARTICLE 1  DEFINITIONS
	1.1. Definitions

	“Late Payment Notice” means a notice issued by CCP to a Project Participant pursuant to Section 9.7.

